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Larry R. Soward, Commissioner N
Glenn Shankle, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

July 21, 2006

VIA OVERNIGHT DELIVERY

Ms. Heather McMurray

Re:  Public Information Act Request Regarding EPA’s Analysis of ENCYCLE
material leading to DOJ’s Asarco multimedia consent decree
PIA No. 06.07.05.01

Dear Ms. McMurray,

In response to your e-mail request received by the Agency on July 5, 2006, enclosed
please find a copy of the document referenced above, which may also be referred to as
“EPA Response to Encycle/Asarco Settlement Statement.”

If we can be of any further assisfance, please do not hesitate to contact me at (512) 239-
4113. _ ‘

Sincerely,

Senior Attorney
Environmental Law Division

P.0O. Box 13087 ® Austin, Texas 78711-3087 @  512/239-1000 ®  Internet address: www.tceq.state.tx.us
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U.S. Department of Justice

Environment and Natural Resources Division

90-7-1-886

Michael D. Goodstein
Environmental Enforcement Secrion : Telephone (202) 514-1110
P.O. Box 761] Focsimile (202) 616-6583

Washington. DC 20044-7611

July 31, 1998
By Hand

Peter J. Nickles
. Jchn T. Smith
Cecvington & Burling
1201 Pennsylvania Avenue, N.W.
P.O. Box 7566
Washington, D.C. 20044~ 7566

Dear Peter and J.T.:

Enclosed is the EPA’s Response To the Encycle/ASARCO
Settlement Statement. We lock forward to meeting again on these
issues after Encycle and ASARCO have an oppeortunity to review it.

Slncerely, x

. / g /7‘
/ G
) Michael D. Goodstein

Enclosure
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CONFIDENTIAL: For Settlement Purposes Only July 31, 18S8B

1. Sunmary

The basic position put forth in the Encycle/ASARCO
settlement statement of June 9, 1998 (“the settlement statement”)
is that no penalties are appropriate for any activities that
Encycle and ASARCO perceive to be covered by the Texas Water
Commission (“TWC”) letter of September 27, 1989 !(™TWC _stter”).
Encycle and ASARCO c¢ontend that the letter from the TWC

" referencing the exemption in 40 C.F.,R. § 261.2(e) (1) (ii) for
use/reuse as an effective substitute for a commercial product
(“the use/reuse exemption”) covers the unpermitted management of
hazardous waste, i.e., Encycle alleged metals concentrate
products (Encycle alleged “products”) at the Corpus Christi
facility, and further covers the unmanifested shipment of Encycle
alleged “products” to ASARCO’s East Helena and El Paso smelters,
and to other customers both domestic and international.
Additionally, Encycle and ASARCO contend that the TWC letter also
covérs the failure of ASARCO to properly manage Encycle alleged
“products” as hagzardous waste at its two receiving smelters.

Even under Encycle and ASARCO’s stated interpretation,
however, the TWC letter cannot be construed to cover sham
recycling. Therefore, the evidence of sham recycling is an
appropriate starting point in this response to the settlement
sZatement. As previously discussed and outlined below, Encycle’s
own kbusiness records provide compelling evidence of sham
recycling., Numercus hazardous wastes with little or no
recoverable metals value, were mixed into Encycle alleged
“mroducts”. This activity constituted unpermitted treatment and
storage of RCRA hazardous waste at Encycle. This practice led to
further unpermitted storage, and disposal of RCRA hazardous waste
at the smelters. The wholesale commingling of the sham hazardous
wastes into Encycle alleged “products” rendered the alleged
"products” and Encycle’s alleged exempt recycling processes
ineligible for any recycling exemption. For this reason alone,
the analysis provided in the settlement statement is fatally
f_zwed, and should be expeditiously reconsidered by Encycle and
ASARCO,

In addition ro the sham recycling evidence, a review of
applicable law and the details of Encycle’s operations compels
the conclusion that even if it had been accepting only legitimate
regyclables, the Encycle alleged “products” still could never
have gqualified for the use/reuse exemption referenced in the TWC
lezter. The use/reuse exemption is not avallable for wastes that
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are being reclaimed. Because the alleged “products” were being
reclaimed at smelters and other metals recovery facilities,
Encycle and ASARCO should have concluded that none of the
use/reuse exemptions were applicable to Encycle alleged
“products”. Importantly, in addition to the language of the
regulation, pertinent explanations of the regulations by EPA were
not only publicly available to Encycle and ASARCO during the
relevant time period, but were provided to them by the TWC as
early as 19688, Encycle and ASARCO had actual notice of EPA’s
relevant regulatory interpretations prior to receiving the TWC
letter upon which Encycle and ASARCO so heavily rely.

Additionally, based on the information now available to
the goévernments, including the information in the settlement
s—atement, it remains clear that the submittals made by Encycle
to the TWC about its operations, upon which the 1988 TWC letter
wzs based, did not accurately describe the processes employed by

- Encycle. BAs previously articulated, and ocutlined below, the
Encycle submittal upon ‘which the 1989 TWC letter was based,
conmpletely omitted a description of the substantial direct mixing
of unprocessed hazardous waste into its alleged “product”.

. Nothing in the settlement statement effectively disputes these
. facts., As such, the TWC letter was inappropriately relied on by
Encycle and ASARCO, because the application of the exemption to
Encycle alleged “products” was legally erroneous, and also
because the operations documented to the TWC were different than
Encycle’s actual operations.

II. Encycle and ASARCO Engaged In Extensive Sham Recycling

When EPA promulgated theé new definition of solid waste
ir 1985, the Agency discussed the importance of determining
whaether a claimed recycling activity was legitimate or sham.

Tz ald the regqulated community and regulators in making such a
dezermination, EPA articulated the “sham recycling criteria” - a
list of factors that could be evaluated to determine whether an
activity was recycling or surrogate disposal. 50 Fed. Reg. 614,
638-639, €46 n.36 (1985). The Agency has expounded on the
Cr.teria on other occasions as well. Sege e.g. 52 Fed. Regq.
1<¢282, 17013 (May 6, 1987) and 53 Fed. Reg. 519, 522 (January 8,
1238). Encycle’s historic operations fair poorly under most of
the sham recycling criteria. The evidence pertaining to one of
the factors is so compelling, however, it is not necessary to
discuss the remainder of the factors. EPA has made clear that
sham recycling, as opposed to legitimate recycling, occurs when
the hazardous waste purportedly recycled contributes in no
significanz way to the production of the product allegedly
resulting ZIrom the rscycling. The 3% Circuit U.S. Court of
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Appeals affirmed this position in United States v, Maxine Shale
processors, 81 F.3d 1371 (5" Cir. 1996). There the Court held
that EPA had properly refused to grant a Boiler and Industrial
Furnace permit to Marine Shale after determining that the company
was engaged in sham recycling. EPA’s decision in Marine Shale
was btased in large part on the fact that the facility was burning
“zers value” wastes, i.e., hazardous wastes that contained no

- material or energy value, and therefore, could not contribute to
tne producticn of the aggregate “product” Marine Shale c¢laimed to
produce, See Id. at 1381.

This crinciple applies equally to Encycle’s coperations,
Obviously, metals cannot be recovered from hazardous wastes that
ccntein virrtuvally no metals. “If the waste does not in fact
serve its alleged function in the process, then sham recyeling is
occurring.” Marine Shale, 81 F. 3d. 1361 at 1365 (5% Cir. 1996).
For use in its alleged “products”, Encycle was purportedly only
accepting wastes for metals recycling that could contribute in a
significant way to the production of metal concentrates; that is,
wastes that contained recoverable quantities of target metals.

I= its submittal to the TWC, Encycle represented that it was
performing appropriate screening on wastes accepted by Encycle
for incorporation into metals concentrates. See Letter from
Cardenas to Reynolds of 7/12/89, at 2 a copy of which is attached
as zZxnibit E to the settlement statement (maintaining that
Encycle had a procedure to determine whether a quality material
czn: pe reclaimed from the waste).

As shown in Exhibits A~1 and A-2, hereto, however,
Encvcle routinely accepted wastes with little' or no metals
va_.es, and “blended” these wastes into its metals concentrates,
Tne data in Exhibit A-1 is a summary of material movement
tizze<s, also known as batch sheets (“MMTs”) provided to the
gewvernments by Encycle. As confirmed by Encycle employees, the
MMTs 2re management and process documents used routinely by
Encycle. ccording to Encycle employees, as each load of
inZzoning matexial is received it is assayed. The assay data is
enzered into a computer for use on the MMTs. At no time during
ar.y o7 the site visits by EPA investigators did anyone at Encycle
Stzze that the data on the MMTs do not fully and accurately

rel_ect assays of the material in question.

After providing a number MMTs to the governmentis, and

afTzr a number of Encycle representatives prov:ded statements to
govarmment investigateors establishing the reliability of these
recixig, Encycle and ASARCO contended in their settlement
stztement, for the Zirst time that these Encycle records are
somensw lnaccurate, As a result, Texas investigators returned

-3
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this week to Encycle to review Encycle assay data. For the MMTs
summarized on Exhibit A-1 we have confirmed that the assay data
supports the data on the MMTs, where such data was available,
Moreover, even in this preliminary review of Encycle assay data

this week additional evidence of sham recycling was discovered. 4 ¢J
Exhibit A-2 is a summary of assay data for a number of specific ,méﬁg,/’
generators showing waste loads which were accepted and processed ﬂf
at Encycle. This data shows that numerous loads of these i
specific waste streams had virtually no recoverable metals. Fron1
our preliminary review of Encycle material movement tickets and
assay data, it can be determined that at least 247 shipments,
totaling approximately 5,079 tons of hazardous waste that had
virtually no metals value, were received and incorporated into
rr.cycle alleged “products”.  This activity, plain and simple, was
illegal treatment and disposal of hazardous waste, since the

wastes could not have contributed in any significant way to the
production of the metals concentrates.

In addition to accepting wastes with no significant
value for mixture into its alleged “products”, Encycle also mixed
hazardous waste sludges generated from its wastewater treatment
plant into its alleged “products”. This is another form of sham
recycling since these hazardous waste sludges had no recycling
value. The sludges from the WWTP are hazardous wastes because
they derive from hazardous wastes. 40 C.F.R. § 261.3(¢) (2).
Encycle has represented that its hydrometalurgical processes are
designed to remove the metals from the wastes processed.
Therefore, these sludges contained no significant metals value

and must have been included for disposal purposes only. Since
they had no legitimaze recycling value they coculd have added no
vaiue to the alleged “products”. Evidence obtained regarding the
historic Encycle processes establish that all wastewarters
generated from the hydrometalurgical processes flow to the
pratreatment units in Facility 1. Wastewater is pretreated and
residues wkich may arguably contain some metals values recovered.
Trese residues are also mixed with the alleged “product”.
Pretreated wastewater is then discharged to the wastewater
tr=stment plant, also known as the neutralization plant (“WWTI2”)
fcr further treatment. Solids generated at the WWTP were put
back in the processes while the effluent was discharged through
NPIES outfall 001, Sge copies of :ncycle's own process flow

‘ attached hereto as Exhibit B Cnce these clearly sham
carrying listed waste codes were mixed with other
ially legitimate waste streams and into Encycle’s alleged
s, there was no question that the resultant mixtures were
aved RCRA hazardous waste,

»
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The illegal treatment and disposal activities resulZing
from sham recvcling could not possibly have been sanctioned by
~he TWC lerter since the letter references a recycling exemption
only available for legitimate regvcling activities., The Texas
reguiation cited by the TWC in the 1989 letter, 31 TAC
§ 33:z,1/Fi(il), is based on federal regulation 40 C.F.R.

S 261.21e) (1) {iiy. In the publication of the definition of solid
waste on January 4, 1985, EPA articulated the criteria for
legitimate recyeling. 50 Fed. Reg. 614 at 636-639 (January 4,
1985%). Also see, 50 Fed. Reg. at 648 n.36 (noting that “the
wastes must contribute to the effectiveness of the waste-derived
product” o be vegarded as recycled). These criteria were
reiterated on numerous occasions prior to Encycle’s operations.
See, 2.g., 53 Fed. Reg., 17,578, 17,606 (1988) (explaining that
recycling means that the hazardous waste legitimately contributes
to the product) Also see, Memorandum from Lowrance to Hazardous
Waste Management Division Directors EPA Regions I-X at 1~2 and
attachment (April 26, 1988), a copy of which is attached hereto
as Exhibit € (a major conslderation in assessing whether an
activity is sham recycling is whether the material truly nas
value). Moreover, in its 1989 letter, the TWC reiterated to
Encycle that any exempt recycling must be legitimate: “[iln orderx
to exempt any waste from regulation as solid waste, TWC must be
assured the method of wmanaging and recycling the waste is
legitimate, beneficial, allowable under current state and federal
regulations, and assures the protection ¢f the public.health and
the environment.” TWC Letter attached as Exhibit A to the
settlement statement at 5. Therefore, Encycle and ASARCO have no
argument that the TWC letter somehow sanctioned sham recycling or
that they were not fairly notified of the requirement that any
recycling must be legltlmate.

III. Encycle Alleged “Products” Do Not Qualify For The Use/Reuse
Exemption ‘Claimed.

" The settlement statement accuses EPA of not clearly
articulating its basis for determining that Encycle alleged
“products” are not exempt from the definition ¢of solid waste and
are regulated hazardous wastes. Therefore, once again the

“governments shall articulate this basis here. There is no
dispute that Encycle alleged “products” contain listed hazardous
waste. There is further no dispute that Encycle alleged
“products” are reclaimed at the smelters. As such, the Encycle
alleged “products” are hazardous wastes until they are ultimately
reclaimed., 40 C.F.R. § 261.2(c¢) (3) and Table 1 therein.

Encycle and ASARCO have claimed that Encycle alleged
“products” are exempt from the definition of solid waste because

-5-
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they are ™ised or reused as effective substifutes for a
commercial product.” 40 C.F.R. 4§ 251.2{e)(l) (ii) and 31 T.A.C.
335, 1 (F) (2i). When the definition ¢i 50lid waste was promulgated
in 1985, however, it was made clear in the Federal Register
publicatian that reclamation and use/reuse are mutually exclusive
terms and -hat an exemption for use/reuse as an ingredien: or as
an effeccive substitute for a commercial product cannot apply
when reclamstion, such as metals recovery, 1s occurring.

In irs proposed definition of reclamation in 1983, ZPA
had considered an exception that would have ~overed use or reuse
of materials “as effective substitutes for r:« materials in
processes using raw materials as principal feedstocks (for
example, sludges used as substitutes for ore concentrates in
primary smelting)” This exception, however, was gxXpressilv
excluded from the final definition of reclamation promulgated in
1985. Compare Proposed Rule at 48 Fed. Reg. 14472 at 14508,

§ 261.2(c) {1) (i), {i1),/(iii) with Final Rule at
& 261.2(e) (1) {1),(ii), (1ii) at 50 Fed Reg. at 664. Note that the
definition of reclamation was proposed essentially as
promulgated, but that three types of reclamation were to be
considered use/reuse (and carved out of the reclamation
definition), and that there was no independent definition of the

. term use/reuse in the proposed rule. In the final tule, of

‘ course, the terms reclamation and use/reuse became independent,

and as shown below, mutually exclusive.

The 1985 preamble to the final rule unambiguously
explained the fate of the proposed exclusion (See 50 Fed. Reg.
614 at 633-634, and 637-641 (January 4, 1985)), and the resultant
RCRA Subtitle ¢ regulatory status of the wastestreams that might
have otherwise qualified for the proposed exclusion, EPA
“decided not to promulgate this exclusion as proposed, but rather
to limit its scope to the closed~loop production situations...”
Id., at 640. The preamble also states, “{tjhe final regulations
thus provide that the followipg secondarv materials are wasfes
when reclaimed by either orimary or secondaxv reclamation
operations, ML.WW

being reclaimed: (1) [s]ludges and by- products that are listed in
§§261.31 and 261.32(:)(2)[a]lll hazardous spent materials...” Id.
at 641 (emphasis added). '

The preamble discussion of the final definition of
solid waste provides unequivocally that the use/reuse exemptions
are not applicable to materials that are reclaimed. 1In
explaining the final definition of reclamation EPA states,

.6-
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Nnder the final rule. soent materials. listed sludges.
and listed by-prcdugts rthatf are processed tTo reccver

usable vroducts, »x thab are regeperated -j,e ., that
re reclai - e.s50lid wasfes. If the materlal 15

to be put to use after it has been reclaimed, ir still

is a solid waste u 11 _reqc t i een ptred.

Thus, the fact -hat wastes may be used after being
reclaimed does not affect their status as wastes before
and while being reclaimed.

30 Fed. Reg. 614 at 633 (January 4, 1985) (Emphasis
added)

In the discussion of the use/reuse exemptions the Agency made
clear again that the exemptions do not apply to materials that
are being reclaimed. The preamble provides a list of
circumetances where "the nature of the material oy the nature of

the recycling activity indicates that RCRA jurisdictiop exists.”
EPA concludes the list by stating " when a component of the

ari ] eCoVv 2
reglaimed, not used,” 50 Fed. Reg. 614, 638 ( January 4,

1985) (emphasis added).

The preamble also elaborates on the distinction between
use as a substitute for a commercial product and reclamation:

When secondary materials are directly used as substitutes
For commercial products, we also believe these materials are
functioning as raw materials and therefore are outside of
RCRA’s jurisdiction and, thus, are not wastes. Examples:are
certain sludges that are used‘as water conditioners and by-
products [sic] hydrochloric acid from chemical manufacture
used in steel pickling. In these examples, the recycled
materials are substituting for other commercial products,

Id. at 619-620 (underline added).

In light of the final promulgation of the rule, use/reuse can
occur only if a component of the material (material values) is
not recovered as an end product, otherwise the wastes are being
reclaimed.

Any analysis under the use/reuse exclusions must
therefore focus on whether reclamation of the wastes is
occurring., Reclamation is defined as either recovery of a useful
product or regeneration of a product for its original use. 40
C.F.R. § 261.1(c) (4). Recovery is defined as the recovery of
distinct components of a secondary material as separate end

-7-
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products. 40 C.F.R. § 281.1(c} (%) (I). Thersfore, metals
recovery tarcugh smelting 1s obviously reclamation.

Encycle and ASARCO base their reliance on the use/rsuse
exemption on the fact that Section 261.2(e) (1) (il) (the
commercial product use/reuse exemption) does not contain an
express proviso disallowing the exemption for wastes that are
reclaimed. Given tne clear intent of the commercial product
use/reuse exemption however, such a proviso was unnecessary. As
backgound for the final rule, the April 4, 1983 vreamble
explained the exclision to cover materials used “as substitutes
for commercsial prc.acts in particular functions or applicatior.i.
An example is spent pickle liquor used as a phosphorus
precipitant and sludge conditioner in wastewater treatment. 1bj<
does not regenerate or recover the pickle liguors.” 48 Fed. Reg.
atc 14488 (erphasis added). The explanation in the 1985 preamole
cited above also states unequivocally that a secondary marerlal
must be d‘zggilszﬂad as an “effective substitute for a
commercial product” and not undergo any type of preprocessing to
be subject to the exemption. In light of this context, Encycle
and ASARCO’s semantic argument is unavailing.

Encycle does not produce a reclaimed “product” that
waould be free from RCRA regulation, Spent materials, or - listed
sludges or by-products (such as FO06) were the majority of
Encycle’'s feedstocks. See EPA’s summary of waste received and
processed at Encycle, a copy of which is attached as Exhibit D-1
hereto. There is no question that Encycle alleged “products”
must undergo reclamation at the smelters if any actual metals
recycling is going to occur. Seg EPA’s summary of Encycle
shipments to ASARCO smelters, a copy of which is attached as
Exhibit D=-2. These types of wastes are hazardous wastes under
RCRA because they are destined for metals reclamation and they
remain hazardous wastes until reclamation is complete. There is
no question that Encycle’s hydrometalurgical processes
constitute, at best, only partial reclamation. No actual metals
recovery takes place at Encycle, this occurs only at the
smelters. EPA has clearly articulated that hazardous wastes that
are only partially reclaimed or processed minimally, remain
hazardous wastes until material recovery is complete. 40 C.F.R.

§ 261.2(c)(3). See also, 48 Fed. Reg. at 14489, which shows that
as early as 1983, EPA clearly articulated that preparation for
reclamation was not complete reclamation: “[w]e also caution that
waste materials do not become products 1f they are merely -
processed minimally - i.e., operations that leave materials unfit
for use without further processing, For instance, a hazardous
sludge remains a waste when it is dewatered and sent to a metal
reclaimer or used in a manner constituting disposal.” and 50 Fed.

-8-
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Peg., at 634, which states tha: “reclaimed metals chat are
sultatle far direct use, or that only have ©o be rsfined to ke
usable are products, not wastes. . , . TIhe principie | dles

oY _applv to wastes thnat have been processed mipimally, or to
mareriais “hat have been partially reclaimed bub miost be

v ey~ H a furthe hefnre veorxouer |5 ted.” (Emphasis
added) . '

EPA interpretive memoranda available to =he public
during the relevant period relterated this concept. For examcle,
in 1989, the Direcrtor of the EPA Office of Solid Waste circulz-ed
a memcrandum to each of her Reglonal Hazardous Waste Management

- Directors regarding F006 recytling which addressed zhese issues.
The memorandum states: “For F006 used as a feedstock in a mera’s
recoVe:y smelter, the Agency views this as a recovery process
rather than use as an ingredient in an industrial process and
therefore, considers this to be a form of treatment that is ncxo
currently regulated [citations omitred). Fuznf re, _hecaus
this is a recovery vrocess, the FO006 waste remains a hazardous
waste (apnd must be managed as such pricor to the introduction oo
Lhe procegs)...” Memorandum from Lowrance to Hazardous Waste
Management Division Directors EPA Regions I~X at 2-3 (April 29,
1389) (emphasis added). Exhibit C hereto. Alsoc, in 1989, the
Deputy Director of the Characterization and Assessment Divisicn
of EPA’s Office of Solid Waste in discussing the exclusion in 40
C.F.R. § 261.2(e) (1) (ii) (use/reuse of a material as a substiture
for a commercial product), stated, “This exclusion applies to
materials which are used or reused without reclamation (see the
January 4, 1985 Federal Register notice, 50 FR 637, 638).” EPA
Memorandum from Straus, to Ulrich at 2 (Sept. 12, 1989) a copy of
which is attached as Exhibit E. Such memoranda have been
publically available since the RCRA Policy Compendium was started
in 1985, ~

Appropriately, the TWC cited to the pertinent Federal
Register language in its first letter to Encycle of December 30,

. 1988: “If the material is to be put to use after it has been
reclaimed, it is still a solid waste until reclamation has been
completed. Thus, the fact that wastes may be used after being
reclaimed does not affect their status as wastes before and while
being reclaimed.” The TWC letter further provided that according
to the federal register notice, listed wastes that have been
partially reclaimed, but must be reclaimed further, are not
exempt from the definition of solid waste. See letter to
Stephenson from Hatten at 1-2 (December 30, 1988). A copy of
which is attached as Exhibit F, Again, these provisions from the
Federal Register are equally applicable to both the ingredient
and commercial product use/reuse exemption.

-9
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Therefore, in the 1983 to 1989 timeframe, Encvcle and
ASARCD were on acioual notice from the regqulations (including zhe
definition of solid waste promulgated 1in 1985), the Federal
Register preambles cited herein, and EPA interpretive
correspondence in that peried, and further, were expressly
novified by the TWC letter of December 30, 1988, of EPA’s
regulatory interpretation. They were clearly on notice that
under EPA's view, Encycle alleged “products” were not eligikle
for any use/reuse exemption. The analogous Texas regulations
were based on the Federal regulations, therefore, Encycle and
ASARCO were also on notice of EPA’s stated positiocn that Encycle
alleged “products” could not qualify for the analcgous Iexas

exemption.

Encycle’s legal analysis provided to the TWC in its
letter of July 12, 1989 was wrong because it omitted
consideration of the pronouncements of EPA on these issues and
did not consider the intent and meaning of the regulations
- incorporated into the Texas program, in light of these
pronouncements. Encycle’s analysis failled to consider that
Encycle alleged “products”, containing spent materials and listed
by-products and sludges, were ultimately reclaimed at the
smelters. As such, Encycle alleged “products” could not qualify
for a use/reuse exempftion. Even assuming that Endycle only
accepted legitimate recyclables, the legal interpretation in the
TWC letter, upon which Encycle and ASARCO rely, is erroneous. AS
provided above, the RCRA regulations distinguish between
reclamation anhd use/reuse and make these mutually exclusive
categories. This was overlooked in Encycle’s analysis.

IV. Encycle and ASARCO Cannot Rely ori the September 27, 1985 TWC
Letter Because The Description of Encycle’s Processes Was
Inaccurate:

Encycle and ASARCO cannot rely on the TWC letter for
the additional reason that Encycle failed to accurately document
its processes to the TWC. In its submittal to the TWC on July
12, 1989, Encycle only documented hydrometalurgical processes and
assurred the TWC that all wastes would be processed through the
hydrometalurglcal processes:

E/TI produces metallic compounds from these wastes
through a series of reclamation steps as shown in the
general flow diagram (Attachment B). The waste streams
are first subjected to pH adjustment and filtration
(for corrosive wastes); alkaline chlorination for
cyanide wastes; and a reduction step for chromium
bearing wastes. Following these steps, the treated

-10-
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ream goes uhrougn furrvher pPH adjustmenc and/or
ulfide precipitation and filtration sleps.

Letter from Cardenas to Beinke at 1 (July 12, 1989}. A copy of
which is attached as Exhibit E to the settlement statement.

Encycle further regreszented .hat “the process 1s an extensive >ne
involvzng careful pH control and sequential prblpl'a:;CH. a.
at 2. There is no dispute that substantial amounts of hazardous
wastes received by Encycle were put directly into “product” bins
without any processing whatsoever at Encycle. See EPA summary of
wastes received and processed by Encycle, a copy of which is
attached as Exhibit D, and EPA process flow diagram which shows
mixing and blending (“PMP”) operations, a copy of which :is
artached = Exhibit G. Since the TWC letter was based on the
Pepresenta ions that an extensive hydrometalurgical process was
to be performed on all the wastes received by Encycle, it canrct
be relied on to cover ‘wastes that were not processed in this
manner, or to otherwise “properly” processed wastes that were \
mixed with unprocessed wastes (in combination, approximately 81%
of the feedstocks comprising Encvele alledged ‘products” during
the period in question). See Exhibit D. In addition, the
mixture of sham wastes into the process streams, ot directly into
, alleged “product” divests the resultant mixtures of any exclusion
. the non-sham portion might have enjoyed.

Encycle and ASARCO ceontend that the TWC letter
addressed the mixing and blending activities by providing, "“the
fact that a portion of the described process is performed at
another location does not alter the status of Encycle/Texas

‘ Inc’s. solids...” Exhibit A to the settlement statement at 4
(emphasis added) This language, however, cannot possibly be
construed to cover the approximately one third of hazardous
wastes received by Encycle that did not undergo any oortion of
the process documented to the TWC and which were mixed directly
into “product” bins. In addition, the mixing activity, which
provides no significant concentrating ¢of metals in the waste
being blended in, -constitutes unpermitted treatment because it
does not meet the definition of reclamation (it is not “recovery
of distinct components of a secondary material as separate end
products") See 40 C.F.R, 261.1(c) (5) (1).

‘Encycle and ASARCO attempt to argue that Texas knew
fully at the outset about the direct mixing of hazardous waste
unprocessed at Encycle into its alleged “product” because of
annual inspections under the storage permit, and other
interactions with Encycle representatives. No evidence of this
is provided in the settlement statement, however. Encycle and

-11-
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B3ARCC merely present a copy 2f an inf ormal internal Encycle
document &nd the seli- :e ving, unsubstantiated sveculazion of a
former Encycle Pres:dent that this document “may” have been
provided to Texas. O:heL weak attempts at proof on this point
are references to raspecticnh reports gartlng in 1994 that cire
issues regarding the direct mixing operations. By then, of
course the investigation that culminated in this enforcement
action was commencing. As such, these referznces do no- show
acquiescence on the part of the state in the unlawful blending
activities. Texas’ position regarding these matters was
confirmed in prior meetings with Encycle and further confirmed
recencly in the June 9, 1998 lettsr to the President of Er:ycle
from the E:zardous Waste Director of the Texas Natural Resources
Conservatisn Commmission which states, lnter glia, that “the
available information indicates that the exemption provisions
cited in the earlier letters are not applicable to the materials
Encycle produces and Encycle’s reliance on the letters has been
misplaced.” Seeg letter from Kibbs to Mossholder (June 10, 1998),
a copy of which is attached as Exhibit H hereto.

Encycle did not process hazardous wastes received as
represented. It is therefore, not surprising that ;nspections by
TNRCC and site visits by prospective customers did not initialily
disclose the RCRA violations associated with Encycle’s
operations. Encycle failed to properly screen wastes entering
its process as outlined in Section II abkove (sham recycling) and
did not process all wastes hydrometalurgically. This was
inconsistent with its representations to the TWC. Additionally,
Encycle did not specify to the TWC in it submittals that it was
putting waste sludges with no recycling value back into its
process from its wastewater treatment plant. For these reasons,
Encycle and ASARCO cannot rely on the TWC letter.

V. Encycle and ASARCO Were On Notice of EPA’s Regulatory
Interpretation.

Agency promulgation of a regulation provides fair and
adequate notice of the Agency’s interpretation “[i]f, by
reviewing the regulations and other public statements issued by
the agency, a regulated party acting in good faith would be able
to identify, with ‘ascertainable certainty,’ the standards with
whlcn the agency expects parties to conform.” Geperal Electric
Co, v, United States EPBA, 53 F.3d 1324, 1329 (D.C. Cir, 1995).
The deflnltlon of solid waste, as promulgated by EPA in 19835, is

‘reasonably comprehensible to people of good faith.’ Id. at 1330
(citing MgElroy Electronics Corp. v, FCC, 990 F.2d 1351, 1358

{D.C. Cir. 1993)). The preamble to the requlations in the
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Frderal Reg:ister sCLates unequivecally that use/reuse and
raclamaricn are mutually exclusive: that the proposed exclusiosn
Eancycle and Asarco might have peen able to BNJOy Was expressly not
promulgated, and that Encycle and Asa;co's a;t;v%tles, when taken
tcgerher, clearly constitute reclamation activities. .See supra
d-zmussion at Part III. The preamble to a regulation should be
considered in construing the regulation and determ:ning the
meaning of the regulation. Wiqains Bros.. Ioc. v, Dezartment of
o o . - ; = —
Enerqgy, 667 F.2d 77 at 78 (Temp Emer. CC. AEP' 1981), zert. den.,

455 U.s. 905 (1982). Also see, Kennecott Utah Coopex Corp. v,
Department of Interiox, 88 F.3d 1191, 1223 (D.C. Cir. 1996) (Court
may infe. chat the agency intended zhe preamble =2 Be binding if
what it requires is sufficiently clear). The preamble is clear in
stating that no use/reuse exemption is availgble if the material
is reclaimed and in defining sham recycling. Taking into account
the preample language the only reasonable interpretation 1is that
Lhe use/reuse exemption cannot apply when reclamation type
activities are occurring.

v

U oG

As stated above, Encycle and ASARCO had fair notice EFrom
the regulations. However, even if Encycle and ASARCO successfully
argue that they did not receive fair notice from the promulgation
of the regulations in 1985, Encycle and ASARCO did receive fair
nctice of EPA’s interpretation from the TWC in 1988, The TWC
lecter of December 30, 1988, Exhibit F hereto, affirmatively
stated that according to EPA’s interpretation of the regulations
Encycle alleged “products” were pot exempt. Therefore, even if
the language of the regulations and federal register notices were
found to be ambiguous, Encycle and ASARCO had actual notice of
EPA’3s interpretation the day it received the IWC’s letter.

Similarly, Encycle and ASARCO have had fair notice from
the regulations and other public statements by EPA regarding the
distinction between sham recycling and legitimate recycling. See
supra discussion at Part II., Moreover, the TWC letter of
September 27, 1989, Exhibit A to the settlement statement,
affirmatively stated that any claimed “recycling” must be
legitimate. .

VI. Encycle and Asarco’s Proposal Does Not Appropriately Reflact
The Gravity and Duration Of The Vieolations, And The Economic
Benefit Resgsulting From The Violations

In light of the foregoing, it is clear that the central
basis for ASARCO’s proposal in the settlement statement of June 9.
1998 is flawed and the proposal should be reconsidered in its
entirety. Nontheless, we will address a few points regarding the

=13
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2 2721 ASARCC penalty calculations and SEP proposais nsre to
2 e for furtker discussions.

A. Penalties For Encycle

- Nith regard tc the Waste Analysis Plan violations
Encyczle and ASARCO must censider the failure of Encycle’s wasce
J rrocedures in the evaluation of these claims. As a
Znzycle engaged in substantial shar recycling.

With regard to the other violations related to Zncycle’ s
“.leged vecycli.g activitiss, Encycle and ASARCO’s analysis must
Sz reevaleated 1n light of Sectioens T through Vv above.

B. Penalties For The ASARCO Smeltaers

"With regard to the El Paso facility, Encycle and ASARCO
conzend that because .Texas did not identify the Encycle alleged
“product” as hazardous waste during inspections at 1 Paso, the
governments should not seek a Substantial benalty at E1 Ppaso. The
Encycle wastes were handled at El Paso in the same way ore
Concentrates were handled, however. As such, the Encycle wastes
were not easily identified at El Paso as hazardous wastes by
tnspecteors who did not have the information that ASARCO had
reégarding the composition of the wastes, Likewise, at East
Helena, although it was difficult for inspectors to identify the
Encycle alleged “product” as hazardous wastes, once identified by
EPA and State of Montana officials, the mismanagement of Encycle
wWastes at East Helena was included in the investigation of
Encycle. Further action on the part of Montana was unnecessary.

wastes until the full investigation was completed. The delay in
enforcement action was not acquiescence, it wWas the period of time
required for the full investigation to be completed.

With regard to €conomic benefit for each of the
Smelters, the economic benefit (“BEN”) Scenarios used by Epa
(costs saved by not upgrading the smelters to lawfully manage the
hazardous wastes received) is the SCenario based on actual events,
i.2., ASARCO actually managed hazardous wastes at the smelters.
Encycle and ASARCO’s BEN SCenario, that the wastes would not have
been feceived by ASARCO’Ss smelters had they been identified as
hazardous wastes relies on speculation. While it is true that the
Precise BEN enjoyed by ASARCO as a result of the subject

-14.
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violatiosns has yet to be d

setermined, i1t appears that ASARIO
hanafizted supstantially fr

om the Encycle operabtion.

C. World Resources Company

ASARCO and Encycle have asked that the prior resclution
of RCPA enforcement matters involving World Resources Company
(“WRC”: influence the governments in their position in this
mat.er. Wnile WRC’s operations have some similarities to
Encycle’s operaticn, the WRC matters referred to 1n the settlement
starement were substantially different than this one., Encyc¢le and
ASARCO cite to an adminiszrative penalty asses :=d against WRC in
1991 a5 grounds for assessment of a minor penaity for the
violations of Encycle and ASARCO here. That WRC administrative
order predated the current RCRA penalty policy, and is therefore,
not comparable, however. With regard to the administrative order
with WRC in Arizona, the facts of that situation were

substantially different than the facts presented here. 1In thaz
macter, WRC was haﬁdllng its “Yproduct” as hazardouys waste. While
WRC briefly suspended its manifesting, claiming they were
informally authorized to due so by Arizona, once advised that
manifesting was indeed required, WRC promptly returned to its
prior hazardous waste handling procedures.

D. EPA And TNRCC Reactions To Supplemental Environmental
Project (“SEP”) Proposals

1. Electrowinning: Certain aspects of this proposed
project potentially have merit as a SEP project under the Texas
Natural Resource Conservatien commission (“TNRCC”) and the EPA SEP
policies. - The credit that Encycle can receive for the proeject,
however, is limited. First, although both agencies wish to
encourage efforts to develop and use experimental technologies,
neither the TNRCC nor the EPA can sibsidize the expansion or
development of new business. This concern reduces the value of
the proposed SEP significantly,

Second, while EPA is willing to give SEP credit for
bench testing and pilot testing of new technology if there is some
evidence that the technology will be successful, the TNRCC,
believes that the environmental benefit of the assessment and
testing of unproven technoleogy is too intangible to qualify as a
valid SEP project. Encycle’s current proposal appears to be a
purely experimental project which may or may not benefit the
environment. It would be difficult to approve a SEP project
without some measurable benefit to the environment.

-15-
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The TNRIZ and EPA would both like to encotrage a
modification te bhe proposal that would Jive the proposal more
value as a 5tP. Tor example, cnce the rtechnology was installed

and proven successful, the Agencies would entertain the
possibility of giving some SEP credit 1f Encycle processed
hazardous waste for small businesses not presently served by
Encycle, free cf charge. The Agencies might also consider SE?
credit if EZncycle promoted the techneclogy or provided training on
the technology to osther recycling facilicties. ,

_ 2. Demelition Projects: Bcth the INRCC and EPA believe
that the value of rhese proposed proije:Is is compromised by the
fact that Encycle will benefit substantially from the demolition
of the structures. The Agencies believe that Encycle probably
would have performed the demol:zion for a number of reasons,
including the elimination of facilities that are no longer in use,
expansion of the facilities, and reduction of long term liability
for the companies. To allew even minimal SEP credit for the
demolition projects, Encycle would need to prove that the
buildings are in fact contaminated and that there is a real
possibility that the contamination will be released into the
environment. In evaluating SEP projects, the TNRCC and EPA weigh
heavily whether the project will improve the environment c¢f the

. community where the violation occurred. As such, in addition to

¢ establishing proof of contamination, Encycle needs to provide \
evidence that the contamination has, or will, impact the community
surrounding the facility. Many of the proposed demolition sites
appear to be located in the center of the facilities, which
reduces the likelihood of migration of contaminants off site.
Thus, the projects provide liptle protection for, or environmental
benefit to, the community.

3. Mercury removal at East Helena: At first blush, this
proposal appears to have potential merit as a SEP. To make a
final determination, however, EPA would need to have more
information about the efficacy of the technology that would be
installed. In addition, the Agency would need to be assured that
the mercury removal was not required as part of the on-going
clean~up activities at the site or under Clean Air Act
requirements.

4. Note For El Paso: In the recent past, El Paso has
been the subject of an enforcement action by the TNRCC which
resulted in a SEP. When evaluating a respondents
eligibility for a SEP, Texas’ policy requires consideration of the
facility's compliance history. During the settlement of the prior
action, the TNRCC agreed to an on-site demolition project as a
SEP. ASARCO is still performing this SEP. The fact that EL Paso

-16-
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)]

currently participating i1n the SE® program influences i

izy to parzicipate in tha TNRCC SEP program aga:in. Wh

as has not decided at this time to exclude El Paso from
nsideration for the S5EP program in this case, TNRCC is
ticularly concerned about any addirional projects that credit

RCO for improving its own facility. Conslidering the facility's

learce history, its involvement in the curren: RCRA

~ement action, and the TNRCC's concerns about protecting the
grity of the SEP program, the TNRCC will subject ASARCO’s SE

osals at El Paso to careful scrutiny. The TNRCC's primary

us in evaluating any SEP proposals by ASARCO for El Paso will
on securing a stronger, more direct benafit to the community.

A would be particularly interested in an air gquality SEP a2t El
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5. Guidance ¢n developing SEP’s for this case: The
ocus of both the EPA and the TNRCC SEP policies is on encouraging
Ojects that benefit the community where the vionlations occurred.
vaile the proposed SEPs may have some beneficial environmental
impacts, they do not benefit the surrounding community. This is
particulary important in light of the concerns raised about
contamination in neighborhoods near the facilities caused by
facilicy activities. Both agencies would like to see, in
Encycle’s and ASARCO’s SEP proposals, a stronger focus on
venefitting the environment around the facilities,

(’1 I‘U ‘ 1_l
R4 g:

£. TNRCC Responsa To Encycle and ASARCO Comments on State
Penalty Calculations

Encycle and ASARCO’s response to the TNRCC penalty:
component of the govermments’ Summary of Violations is self
serving and misleading. Encycle and ASARCO imply that
Encycle was ready to settle with the TNRCC for the demanded amount
of $275,000. In fact, when the TNRCC determined to refer
Encycle’s violations to the Texas Attorney General, Encycle’s
settlement offer was considerably less tHan TNRCC’s administrative
penalty demand. In a letter from Keith Hobson to Ann Foster,
dated November 21, 1995, ETI made a “low ball” offer of $22,500 to
settle its penalty liability with the TNRCC. Encycle never moved
off this fiqure, and arguably dropped its offer, when, on October
31, 1997 Mr. Hopson submitted a redlined version of TNRCC’s
administrative order which contained no penalty offer at all. As
late as February 4, 1998, in a meeting with TNRCC, Encycle
continued to dispute the amount of TNRCC’S penalty demand, but
made no new counter offer. Contrary to the implication of the
settlement statement, the parties had rescolved only one technical
item - Encycle’s proposed remediation approach to the lagoons - at
the time TNRCC determined to refer the matter to the Attorney.
General’s Office. Many questions remained regarding the other
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in the Executive Directors’'s Prel.minary Repart.

D]
{3

items azddress

~ike any litigant, TNRCC can take a non-suit in any action
it prasecutes administratively or through the Attorney General.
Indeed, given the great gap between the TNRCC and Zncycle on
penalries and the relative lack of progress in resolving the
zechnizal issues at the Encycle facility, TNRCC was just:Zied in
eXercising its aiscretion and referring the mattery to the Attorhney
Genera. for prosecution in connection with the pending federal
actiorr, The penalty demanded by the State of Texas reflects the
i 2t tnat the Arrorney General is authorized %2 seek a larger
penalty than the TNRCC (up to $25,000 per day versus $10,000).
Compare Tex, Health & Safety Code Ann. 7.102) with 361.251 (now
Water Code 7.032). The penalty demanded by the State of Texas
raflecrs this fact. TNRCC’s penalty demand also reflects a modest
additional penalty for a violation not previously considered by
the TNRCC. "

VII. EPA and TNRCC Corrective Action Requirements
A. Encycle Facility, Corpus Christi

Any settlement must include commitments by Encycle and
ASARCO to complete ongocing corrective action at the Encycle
facility and to perform additional corrective action as discussed.
Here is additional information regarding the governments current
position on corrective action requirements at the Encycle
facilicy. ' )

1. Overaight: Oversight of the corrective action at the
facility will be conducted under TNRCC supervision with EPA
concurrence.

v 2, Risk Assessment: Encycle and ASARCO may determine
human health risk and all media cleanup levels at the Facility
bPased on the most current version of the Texas Risk Reduction
Rules under the following conditions:

a. If clean-up levels are based on TNRCC’S Risk
Reduction Standard 1, EPA must concur on the
background values used as the cleanup levels.

b. If clean-up levels are based on TNRCC's Risk
Reduction 2, Encycle and ASARCO shall insure
that levels are fully protective of human and
ecological receptors. Where appropriate,
TNRCC reference values shall be adjusted in
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accordance with provisions of “he TNROC Risk
Reducticn zriles. ‘

Throughout the risk assessment process, EPA will have its normal
federal o~versight resoonsitbilities.

For assessment of ecclogical risk, Encycle and ASARCO
shall use TNRIC' 3 #raft quidance for acological risk assessment,
provided that EPA concurs in the methodology and values used. Tor
surface water, Encycle and ASARCO shall use Texas Ambient Water
Quality Standards. ‘

' In recognition of the fact that TNRCC is currently in
the process of revising its Risk Reduction Rules, Encycle and
ASARCO shall use the approved version in dlace when the Work Plan
i3 approved.

3. Corrective Action. Approach: ASARCO and Encycle shall
use a sitewide approach to corrective action as opposed to a unit-
by-unit approach. A sitewide approach would involve corrective
action on releases of hazardous constituents to all media (soil,
air, groundwater, surface water and sediment) including all units
and on-site/off-site areas which may have been impacted by those
releases. The sitewide RFI shall, at a2 minimum, include
investigation of media in, under, and nearby the units listed

below,

" 01 Landfill

) East and West Lagoons ’
g Railroad Track Area

. Feed Tanks 1 and 2

n Road leading to and west of Building C
- Grain Elevator

. Former Sludge Drying Beds

®  Reactor Clarifier

= Facilities 1, 2, 3 and 4

= West Cell House

u NCR ;3
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u Product Storage Build:iag (Building “C™)
o« Produck Storage Bins

u Building north of Facility 2

n 0ld Casting Building

n Outfall Number 002 off East Lagoon
m The Corpus Christi Ship channel in vicinizy of the cutfalls
m Any on-site or off-site waste disposal arezs.

Encycle and ASARRCO shall include investigative results c¢f its
current RFI being ccmpleted under its permit issued by TNRCC in
its sitewide RFI. -

4. Corrective Measures: Certaln corrective measures at
operatipg units at the facility may be deferred until final
facility closure, if the RFI is completed immediately. However,
the governments must retain the authority to derermine which
measures may be deferred depending on the results of the RFI and
the risk assessment.

B, ASARCO Smelter, El Paso

Any settlement must include commitments by ASARCO to
complete ongoing corrective action at the ASARCO smelter in El
Paso and to perform some limited additional corrective action.
ASARCO’s cocoperation regarding the July 1, 1998 site visit was
greatly apprecidted. The governments’ requirements for additional
corrective action at El1 Paso will be provided shortly.

VIII, Encycle Future Operating Conditions

Recycling is an important goal ©f RCRA and one of the
objectives of the governments in this matter ig to facilitate
‘lawful recycling. As part of an appropriate overall settlement,
the governments are willing to sanction continued operations at
Encycle under a consent decree with appropriate conditions, until
a permit application is acted upon. We believe Encycle has made
substantial progress on redesigning its operations to conform to
applicable law. Once the next version of the operating plan and
waste analysis plan are received, more detailed discussions can
occur regarding required operating conditions.

«20=
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IX. Financial Considerations

Eacycle and ASARCO nhave requested that the govermments
consider the financial ccnditions of Encycle and ASARCD as par- of
our settlement analysis. We rave submitted a detailed requést
Juliy 23, 1998, to review financial information. This ~nformzticn
should be provided as socn as possible. If Zncycle can '
demonstrate a bonafide inability to pay, we can :sns:der
recommenrding that some portien of the penalty be paid with in-kind
Services utilizing Encycle’s recycecling capabllities.

21
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MEMORANDUM

t/f /

SUBJECT: FOO& Recycling ' .'j’ . e , 
FROM: Sylvia K, Lourance—-nién&to;

Office of Solid wast'ze (0sS~-300)

TO: Hazardous Waste Management Division Directors
Regions I-X

It has come to the attenticn of EPA Headquarters that many
of the Regions and authorized States are being requested toc make
determinations on the regulatory status 0f various recycling ’
schemes for F006 electroplating sludges. In particular,
companies have claimed that F006 waste is being recycled by
being used as: (1) an ingredient in the manufacture of
aggregate, (2) an ingredient in the manufacture of cement, and
(3) feedstock for a metals rtecovery smelter, The same company .
may make such requests of more than one Raegion and/or State.
Given the complexities aof the regulations governing recycling

- vs. treatment and the definition of solid waste, and the
possible ramifications of determinations made in one Region
affecting another Region's determination, it is extremely

— important that such-determinations are consistent and, ,where

possible, cocordinated.

TWwO issues are presented. The first issue is whether these
activities are iegitimate recycling, or rather just some form oOf
treatment called "recyciing® in an attempt to evade regulation,
Second, assuming the activity is not sham recycling, the issue
is whether the activity is a type of recycling that is subject
to requlation under sections 261.2 and 261.6 or is it excluded
{rom our authority.

With respect to the issue of whether the activity is sham

recycling, this question involves assessing the intent of the
— owner or operator by evaluating circumstantial evidence, always

an

Exhibit C
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a @iffjzuls -ask. QagiTaliy, the d2terminaticn rests on whesher
sha secendary material is "commodity~-like.," The main

environmensal considerazions are (1) whether the secondary 4
material 4ruly has value as a raw material/product (i.e., is i:
likely to be abandoned or mismanaged prior to reclamation rather
than being reclaimed?) and (2) whether the recycling process
{including ancillary storage) is likely to release hazardous
constituents (or otherwise pose risks to human health and the
anvironmen:) that are different from or greater than the
processing ¢©f an analeogous rawv material/product. The attachmenst
to this memorandum sets ouf relevant factors in more detail.

If the ac:t jvity is not a sham, then the question is whether
it is regulated. If FO06 waste i1s used as an ingredient to
produce aggregate, then such aggregate would remain a solid
waste if used in a manner constituting disposal (e.g., road«hase
material) under sections 261.2(c)(l) and 281.2(e)(2)(i) or if i%
is accumulated speculatively under section 2&61l.2(e)(2)(iii).
Likewise, the FO006 "“ingredient" is subject to regulation from
the point of generation to the point of recycling., The
aggregate product is, however, entitled to the exemption under
40 CFR 266.20(b), as amended by the August 17, 1988, Land
Disposal Restrictions for First Third Scheduled Wastes final
rule (see 53 FR 31197 for further discussion). However, if the
aggregate is not used on the land, then the materials used to
produce it would not dbe sS0lid wastes at all, and therefore
neither those materials nor the aggregate would dbe regulated
(see section 261.2(e)(1)(i)).

Likewise, cement manufacturing using FO06 waste as an
ingredient would yield a product that remains a solid waste if
it is used in a manner constituting dispeasal, also subject to
section 266.20(b). There is an additional question of whether
the cement kiln dust remains subject to the Bevill exclusion.
In order for the cement kiln dust to remain excluded from
regulation, the owner or operator must demonstrate that the use
of FO006 waste has not significantly atffectad the character of
the cement Xiln dust (e.g., demonstrate that the use of F006
waste has not gignificantly increased the lavels of Appendix
VIII constituents in the cement kiln dust leachate). [NOTE:
This issue will be addressed more fully in the upcoming
supplemental proposal of the Boiler and Industrial Furnace rule,

which is pending Federal Register publication.]

For F006 waste used as a feedstocX in a metals recovery
semelter, the Agency views this as a recovery process rather than
use as an ingredient in an industrial process and, therefore,
considers this to he a form of treatment that is not zurrently
regulated (see sections 261.2(c)-and 261.6(c)(1l)). Furthermore,
because this is a recovery process rather than a production
process, the F006 waste remains a hazardous waste (and must be
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managez2 as Suth prisr to :—:rvdJ tion w0 the pyocees), and «he

slag from whis process would normally be cons:idered z "derived
from" F0OQ6 waste. However, for primary smelters, the slac mavy
be considered subject o the Bevill exclusion provided “hae tra
owrner Cr coperatcr can demansirate that the use ¢f FD06 wasce has
not significantly affected the hazardous constituens content of
the slag (i.e., make a demonstration similar «o the one

- discussed above for the cement kiln dAust), [NOTE: 1In the
supplemental proposal of the Boiler and Industrial Furnace rule
noted above, the Agency will be pr0poszng a definition of
'lndlgenous vaste® based on a comparxson of the constituents
found in the waste. to the constituents found in an analogous rawv
material. Should the F006 waste meet the definition of an
"indigenous waste," the waste would cease to be a waste when
introduced to the process and the slag would not be derived from
a hazardous wvaste, ]

Also, you should be aware that OSW is c¢urrently reevaluating
the regulations concerning recycling activities, in conjunction
with finalizing the January 8, 1988 proposal to amend the
Definition of Solid Waste. While any major changes may depend
on RCRA reauthorization, wa are considering regulatory
amendments or changes in regulatery interpretations that will

~ encourage on-~site recycling, while ensuring the protection of
human health and the environment.

Headquarters is able to serve as a clearinghouse to help
coordinate determinations on whether a specific case is
"recycling” or "treatment® and will provide additional guidance
and information, as requested. Ultimately, however, these
determinations are made by the Regions and authorized States.
Attached to this memorandum is a list of criteria that should be
considered in evaluating the recycling scheme. Should you
receive a request for such a determination, or should you have
questions regarding the criteria used to evaluate a specific
case, please contact Mitch Kidwell. of my staff at FTS
475-855).,

Attachment
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TLRIA FOR EVALUANTING WHITTHER A WASTL 5 BIEING RECYCL N

CR!
The 2ifferance Hesween rfecyzlirnzT and treaiment 1S5 sgrolimes
diffirculs o distinSuLon. in s¢me £3ases, gne g LwIryrlng e
imtarpres 1ntent from cirgumstantial evidence shewing mirxed
-mozTivation, always a dif¢

12Ut proposition. The potential for
aAbuse 1s such that greaz .care must be used when making a
decermination that a particular recycling activiny 1§ to go
unregulated (i.e., it is one ¢of those activities which is beyond
the scope of our juriscdicsion). In cerzain cases, there may be
few Clear~cuz answers t0 the question of whether a specifi
activiey is this tvpe of excluded recycling (and, by extension,
that 2 sesondary material is not -a waste, but rather a raw
material or effective substitute); however, the following .ist of
criteria may be useful in focusing the consideration of a
specifi¢ activity. Here too, there may be no clear-cut answers
but, Taken as a whole, the answvers to these guestions should help
“raw the distinction between recycling and sham recycling or '
treatnent. ‘

(l) 1Is the secondary material similar to an analogous raw
material or product?

o Does it contain Appendix VIII constituents not itound
in che analogous rawv material/product (or at higher
levels)?

o Does it exhibit hazardous characteristic¢s that the
analogous raw material/produCt would not?

o0 Does it contain levels of recoverable material
similar to the analogous raw material/product?

o Is much more of the secondary material used as
compared with the analogous raw material/product it
replaces? Is only a nominal amount of it used?

o 1Is the seondary material as effective as the raw
' material or product it replaces?

(2) wWhat degree of processing is requzred to produce a
finighed product?

0 Can the secondary material be fed directly into the
process (i.e., direct use) or is reclamation (or
pretreatment) reguired?

© How much value does final reclamation addr
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31 What i5 the value of the sccondary material?

S 1t l:.s85%2 Ln2UsSTryY hNews lesters, -~ade
~

urna.s, e

RN
1

Does the secondary raterial have econcomiz vaiue
caomparatble tT0 the raw mater:al that nerrmally entar
the process?

there a gquaranteed market for the end product?
IS5 there a contract 1N place o purchase the
"product” ostensidly produced Irom the hazardous
secondary marterials?

2f rthe zype of recycling {3 reclamation, 15 =ha
preducs used by zhe reclaimer? TNe zenerator? 4

whnere a nawch tolling agreemenc?  (!lote that siwrce

reclaimers are normally TSDFs, assuming they store
before reclaiming, reclamation facilities present
fewer possibilities of systemic abuse).

Is the reclaimed proguct a recognized commodity?
Are there industry-recognized quality specifications
for the product?

ts) Is the secondary material handled in a manner
consistent with the raw material/product it replaces?

o

o

o

Is the secondary material stored on the land?

IS the secondary matérial stored in a similar manner
as the analogous rawv material (i.e., to prevent
loss)?

Are adequate records regarding the recyclzng
transactions kept?

Do the companies involved have a history of
mismanagement of hazardous wastes?

{6) Other relevant factors.

a

what are the ecanomics of the recycling process?
Does most of the revenue come from charging
generators for managing their wastes or from the
sale of the producE?

Are the toxic constituents actually necessary (or of
sufficient use) to the product or are they just
Yalong for the ride." :

These criteria are drawn from 53 FR at 522 (January 8, 1988); 52
FR at 17013 (May 6, 1987); and 50 FR at 638 (January 4, 1985},
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SUBJIECT: Lacledq Steel Company, Alton, Illlinois
" {(ILD 006 280 6£06) -

FROM: <. Matthew Straus, Deputy Director TBwr"
Characterization and Assessment Division

TO: David A."Ullrich, Associate Director
Office of RCRA - :
Waste Management Division

This memorandum is 'in response to your memorandum dated
July 25, 1989 in which you request our review and determination
. of the regulatory status of vaste producad by Laclede Steel
i S Company, which manufactures. specialty carbon and alloy steel
et from scrap iron. ,

Based on the information provided, the characterizations
of the particulates generated in the furnacesa during the melt
down process, which are.collected iy a dbaghouse, as electric
arc furnace dust (Hazardous Waste No. K041l) and the spent
pickle liguor as Hazardous Waste No. KO62 are correct. There
appears to be little question in this regarq. Thae issues in
question and on which this memorandum focuses relates to the
exclusions claimsd by Laclede Steel Company with respect to

their K062 wvaste.

e Lacledc‘Steel has claimed three separate exclusions from

the definition of 30l1i4 vaste for its K062 waste. The Agency
vellwvaseach 0f thuse Tlalmy to amexclusion areumfounded—ae————
laast under Federal regulations. Each of the exclusions is
discussed belov. ‘

The first exclusion claimed is the *closed-loop recycling”
exclusion found at 40 CFR 281.4(a)(8). This axclusion,
promulgated in the July 14, 1936 Federal Register notice ($1 FR
28422), states that & material is not a 301i4d wvaste if {(t is
recycled and returned to the original process from vhich it vas

- geherated provided that: 1) only tank storige is involved; 2)

e the entire process is closed by being entirely connacted by
pipes; 3) the reclamation does not involve combustion; 4) there
is no speculative accumulatiocon of the material; 5) the
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¢

reclaimed material is not used to produce a fyel; and §) the
reclaimed material iS not used to produce a procduct thas will

be placed on the land.

Laclede 13 not eliginle for this exempwion. The reason is
chat the K062 {5 trucked (not piped) to the recy¢ling site.
while the closed-loop exclusion does allow for the use of
"orher comparable enclosed means of conveyance,” tha Agency
~euld not deem trucks to be comparable, The preams.e
discussion found at S1 FR 25443 <Clearly stataes EPA’s intent
that the closed nature of the procass {3 a decisive factor and
furcher defines that "Closed” refers t9 ”hard connections from
point of generation to point of return to the original

racess,” Trucks do not meet this definition.  In additien, if
the recycled materials are used to produce a product (such as
fartilizer) that is applied to the. land (j,e,, used in a manner
constituting disposal per Section 261.4{a)(8)(iv)}), che solid
waste examprion would not apply. . Thera may also be some
questior as to wvhether the storage unit Laclede uses meets the
definition of-a tank or a surface impoundment. There was fot
enough information provided to make that determinazion; the
Region or State must define the Storage unite.

The second exclusion that Laclede.is claiming is found at
section 721.104(al(7) of the State regulation (whiech is asswned
to be equivalent to 40 CFR 261.2(e)(ii), involving use/reuse of
a marerial as a sunstitute for a commgrcisl product). While
this exclusion may apply to the iron sulfate by-product from.
the reclamation activity, it wvould definitely not apply to the
K062 waste. This exclusion applies to materials which are used
or reused without reclamation (see the January 4, 198% Federxl
Regigrar notice, 50 FR 637, 638), The K062 is Cclearly being
reclaimed and, tharefore. is not eligible for this exglusion.
‘Again, the exemptian wvould not apply if use ccnstituting
dispogal is involvoa (see Section 261.2(8)(2)(i)),

Tha third exclusion Laclede claims is under ssction
721.102(e)(1)(B). 0of the Statd regulation (which is assumed to
be equivalent t0 40 Crr 261.4(a){(7), involving the exemption of
spent sulfuric acid used to produce virgin sulfuric acid from '
the dafinicion of s0lid waste). Apparently, Laclede is
confusing reclamation of a spent material with the production
of virgin material. The K062 is definitely being reclaimed
(i.e., contaminants are being removed to make it reusadble).
The preamble discussion found at 350 FR 642 (January 4, 1985)
clearly describes the process of using spent sulfuric acid as
an ingredient in the produetion of virgin sulfuric acid.
Nothing in the reclamation process indicates that virgin
sulfuric acid is being produced with K062 used as an
ingredient. Therefore, this exclusion is also net applicable

to Laclede. : . .
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The regulatory determinacien Of congern agsoCia=-ed ~ich
rne Laclede facility is that K062 1S a hazardous waste being
reclaimed. The residues of the reclamatian process (whizh
itself is not regulated) are also hazardous waste K062
falthougn the sulfuric acid that is recovered is an aeffeczive
substitute for a commercial chemical product) and must meet <ha
sreatment standards (and notification requirements) under whe
land disposal restrictions program (40 CFR Part 268) pricr =a
placement on the land (i,e, ., before a ferrtilizer procducad from
the iron sulfate can be applied to the land). also, the iren
sulfate (after reclamation) may be demonstrated to be an
effective substitute for a commercial chemical produes for -uses
other than thoseé constizuting Qisposal and, if so, would cease
o be a K062-derived hazardous waste. :

any additional qiestieons, please con:tacs

If you have
TS 475-8551,

Miscn Kidwell at
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doha O. Houchins, Crnmnnsswher A,
Decenlber 30, 1984

D. s, Stopheonson

Ency=ln/Taxas - Incorporated
Electrelytic zine Plant
Post Cffize Box 4767 -
78469-4757

Corpne Christi, Texas
Re: - sclid waste Registration 30003
" Dear tir. Stephenson:

This is jn response to an October 7,
R, Keith Hopson of Brown

©f the Texasz Water Commission (TWC) in whi
IWC concurrence that the "Precipitated sol

received at the facility are
the letter, the Precipjtated

solid wastes
According to
"smelters_or

After review

EPA stated:

the material jis tc ke put +s
has been reclaimed, it is stil]

If

the fact that wastes
reclaimed doeg
Wvastes before and while b
state op

The EPa gaes on to Page 634 that

reclaimeg from hazardousg wastes are Products,

misinterpretaticn of

severcl circumstances undcr wh;ch a "reclaimed materiglv

are

partiglly reclaimed, put must be reclaimed further,
Materialg which are not ordinarily considered
Products.

PO e 10007 seigoa Exhibdie F._ .

TEXAS WATER COMMISSION

other appropriate'metals Processing

has been Completed,

Allen Bembke, £ e [y 1y
Michael F. Field, Gy 4
Branda W, Fuster, Clagl ¢ el

o

Q: Rl
W
Nns
o)V

JAs
J8R,

v

v

€r and Dye to Glen Davig
¢h Mr. Hopson requested

ids reclaimed frop the

net soliq wastes. "
solids dre to be sold to

facilitieg, »
TWC cannot concur that the
In the preamble of 50

1985), which clarifies the statuys

use after je
a4 solid waste

“"commerxcial Products

not wastes",; however,
this Statement ang list
may remainp
wastes which have been
and reclaimed

to be Commercig]l
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D. G. Stephenson
Page Two
Decenb»r 30, 1988

Smelt ing opcrations are considercd to be reclamation processces:
therefore, because it appears that the precipitated solids are

. further reclaimed before a f£inal product is produce., the
precipitated solids, as described in Mr. Hopson's letter of
October 7, 1988, are not excluded from the definition of a solid
waste under 31 Texas Administrative Code (TAC) 335.1 (Selid

Waste) (I). :
If you have any questions concerning this matter, please contact
Vanessa Schiller of the Compliance Assistance Unit at /

(5121 "463-8175.

-ty v

Sincarely,

£ Vihte

E. V. Hatton, Head
Compliarnce Assistance Unit
Hazardous and Solid Waste Division

VS:vs/am
R. Keith Hcpson, Brown Maroney Rose Barber and Dye, Attorneys
and Counselors, 1400 One Congress Plaza, 111l Congress Avenue,

Austin, Texas 78701
Texas Water Commission District 12 Office -~ Corpus Christi

cC:
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Barry R. McBes, Chatrman

R. 8. “Ralph® Marques, Commlgsioner
John M. Bakey, Commissfoner

Dan Pearson, Execufve Direclar

TEXAS NATURAL RESOURCE CONSERVATION COMMISSION

Protucting Texes by Reducing and Preventing Follution

June 10, 1998

Mr. Nelson Maossholder
President "
Encycle/Texbes, Ine.

5500 Upriver Road
Corpus Christi, TX 78407

Re: Solid Waste Registraﬁcn No. 30003
EPA. ID No. TX008117186

Dear Mr, Mossholder:

The purposc of this letter is to clarify the position of the Texas Natural Resource Conservation
Commission (“TNRCC™) conceming previous carrespondence from the TNRCC relating to Encycle.
Several letters have been written to Encycle by various merabers of the TNRCC over'a period of
years, dating from 1989 to the most tecent letter dated March 6, 1997. As a result of information
gathered and developed by the TNRCC and the United States Environmental Protection Agency
during the investigation related to the current enforcement action, it is now apparent that much of
the information supplied by Encycle as a basis for the previous TINRCC letters was incomplete and
inaccurate, particularly as it related to the processes which were actually in use, Because these
previous lettera were based on this incomplete and inaccurate information, Encycle should not rely
on the previous corresporndence from the TNRCC, including the most recent letter dated March 6,
1997. Therefore, as proviously discussed in vatious meetinga between EPA, TNRCC.and Encycle,
- the available infarmation indicates that the exemption provisions clited in the carlier letters are not

anplicable to the matannls Encycle produces and Encycle's reliance on the lstters has been
misplaced.

Exhibit H
P.0. Bax 13087 A‘mtin‘ Tma 187113087 <+ 51374391000
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Mr. Nelson Mossholder
Page 2

If you need further clarification regarding this letter, plcas;: do not hesitate to contact me at 5 12/239-
6592, ' '

- Sincerely,

Minor Hibbs, P.E., Dircctor
Indusirial and Hazardous Waste Division

MH/jh
ce: John T. Smith II
Peter Nickles
Covington & Burling
1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

- Washington, D.C. 20044-7566





